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Ricnary Colt is? Daniel Cy jacking Deen“? 
_ Plamiiff in Error. and John Linger, © 


The Plaintiffs CASE. 


An EjECTMENT, of the Bell-Tavern in Nicholas-Lane, 
London, upon Two: ſeveral Demiſes, One by Robert 
Dix, the other by the ſame Robert, and Thomas, and 
»* Chriſtopher, hzs Brothers ; The Defendants {Tenants 
n Poſſeſſion) Pleaded Not Guilty, and a Special Ver- 
dict was found. before the Lord Chief Juſtice Holt, 
uon which the CASE ; ct. BPSPED. | 


HAT John Billing ſly being Poſſeſſed of a long Term for Years, 
in a Toft or Piece of Ground in Nzcholas-Lane, Lond. upon 
which Part of the faid Houſe call'd the Bell. Tavera ſtood ; and 
Br being alſo Seiſed in Fee of the other Part of the ſame Houſe, 
Inter-Marry'd with Haunab Dix the Widow and Relict of Robert Dix, by 
whom ſhe had Three Sons then living, vis. the ſaid Robert, Thomas, and 
Chriſtopher Dix. On: CCC 
That after ſuch Marriage, and after they had a Son born ( who was " | 
Named John Billing ſiy) by Indentures of Leaſe and Releaſe, bearing Date | 
the Fifth and Sixth of September, 1672. made between the ſaid Jobn Bil- 
ling ly the Elder, and the faid Hannah his Wiſe, of the one part, and cer- 
tain Traſtees of the other; the ſaid John Billing fy, in Conſideration of 
Four thouſand Pounds he had received with his ſaid Wife, did Grant and 
Convey to the ſaid Truſtees, and their Heirs, the Meſſuage call d the Bell- 
Tavern, with the Appurtenances, and all the Toft or Piece of Ground lying 
behind the ſaid Tavern, and then lately built upon by the ſaid John Billingſly, 
and the Building thereon erected and then laid to and uſed with the ſaid Tavern, 
and all the Eſtate and Intereſt of him the ſaid John Billingſly in» and to the 
| ſame, To hold to the ſaid Truſtees and their Heirs to the Uſes following, 
Viz. To the Uſe of the ſaid John Billingſly for the Term of his Life; and 
then to the Uſe of the ſaid Hannah his Wife, for the Term of her Life ; and 
then to the Uſe of John Billingſly zheir Son, in Taile ; and then to the Uſe 
of every other Son of that Marriage ſucceſſruely in Taile : And for want of ſuch 
Iſſue, To the Uſe of all the Daughters of that Marriage in Taile ; And for 
default of ſuch Iſſue, to the Uſe of the Right Heirs of the ſaid Hannah Bil- 
lingſly, for Ever. EE LE oa moon = Hi 
John Billingſly the Father Died, leaving his ſaid Wife Hannah, and the | 
faid John their Son and only Child, him ſarviving. Ee = _ 
Hanna, by ſuch the Death of her Husband, became Seiſed of the Free- 8 
hold Part of the ſaid Tavern for Life; the Remainder in the ſaid John the = 
Son in Taile ; and the Reverſion was in Hannah in Fee. ary 
' Hannah by her Laſt Will, in Writing Dated the 4th of April, 1692. 
Deviſed as followeth, inter al viz. I Give, Ratifie and Confirm unto my Son 
John Billingſly all my Right, Title and Intereſt which I nom have, and all 
fuch Term and Terms of Tears which now is, or at any time after may happen 
io be in my Pomer to Diſpoſe of after my own Deceaſe, in whatſoever I hold 7 
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[2] 
Leaſe either from Mr. John Grunwade, or from the Pariſhioners of St. Miles 
Crooked-lane, London, or from the Maſter, Wardens, and Commonalty of 
Ironmongers, AND ALSO THE HOUSE caled the Bell- Tavern in Ni- 
cholas-Lane, together with a Piece of Ground near thereunto, and the Stables 
thereon built adjoining to the ſaid Bell-Tavern, and therewith uſed : Alſo 
I Gizve unto my ſaid Son John the Houſe called or known by the Name or Sigu of 
the Three Crowns ſituate next to the ſaid Bell-Tavern, together with the ſaid 
Leaſe thereof, and all my Right, Intereſt and Term of Tears, of, in, and to the 


Same, in Caſe he ſhall attain his Age of One and twenty Tears, and not other- 


wiſe, he the ſaid John Billingſly paying the Ground Rent of the ſaid ſeveral 
Meſſuages and Premiſſes, and ſaving Pe my Executors therefrom ; And if 
be ſhall happen to Die or depart this Life before he ſhall attain his ſaid Ape, I 
Give and Bequeath the ſaid Meſſuage or Tenement, with the Appurtenances, to 
my Son Chriſtopher Dix, his Executors and Adminiſtrators; And in the mean 
time, the Profits thereof ſhall go to ſuch Perſon or Perſons to whom the [ame 
Honſe with the Appurtenances ſhall come by Virtue of this my Will. N 

And afterwards in the ſame Will Bequeaths as followeth, (viz.) And all 
other my Real and Perſonal Eſtate not hereby by me before diſpoſed of, I Give 


and Deviſe the ſame unto my ſaid Sons, Robert Dix, Thomas Dix, 424 


Chriſtopher Dix, their Executors and Adminiſtrators. 


Hannah ſome time after Died, and the ſaid John Billingſiy the Son Survived 
her, who Entred and was Seiſed in Taile, as aforeſaid, and Lived to attain 
his Age of One and twenty Years, and Died a Batchelor, without Deftroying 
the ſaid Eſtate Taile, or making any Diſpoſition of the ſaid Houſe, 

Robert Dix is the Son and Heir of Hannah by the Firſt Husband Dix, 
and Thomas Dix and Chriſtopher Dix are two other of her Sons by that 
Husband. | 1 

Elizabeth Rawlinſon, Widow, Claims the Fee-ſimple in the Bel. Tavern, 
( which was the Reverſion in Hannah) as Couſin and Heir of John Bil- 
lingſly the Son, viz. Daughter and Heir of Katherine Pace who was Aunt 
of John the Son, viz, his Father's Siſter. | - 1 

In the Queen s Bench the Court gave Judgment for the Defendants, againſt 


the Opinion of the Lord Chief - Juſtice Holt. „ 
Upon which the Plaintiff brought his Writ of Error in the Excheguer- 


Chamber, and the Judgment was there Affirmed, againſt the Opinion of the 


Lord Chief-Juſtice Trevor. 


Upon which the Plaintiff hath brought a Writ of Error in the Honourable 


the Houſe of Peers. 


The Queſtion in the Cauſe doth ariſe upon the 2 of Hannah 


Billing ſii s will, viz. Whether, upon the Words of it, the Deviſe of the Houſe 


call d the Bell- Tavern is ſufficient in Law to Convey to John the Inheritance of 


that Part of the Bell- Tavern whereof ſhe had the Reverſion in Fee-ſimple Expe= 


Fant on John's Eſtate Taile ? If not, then that Part will either go to the 
Sons of Hannah which ſhe had by her Firſt Husband Robert Dix, by Virtue 
of the Deviſe in the Will of All other her Real and Perſonal Eſtate. Or elſe 
it will deſcend to Robert Dix her Eldeſt Son, as her Heir at Law ; in 
either of which Caſes the Right is with the Plaintiſf, and Judgment ought 
to have been given for him: / But if the Deviſe of the Houſe call'd the Bell- 
Tavern to John Billing fly the Son, be ſufficient to carry to him, the In- 


Hheritance and Fee-ſumple of the - Reverſion Expectant on bis Eſtate Taile, then 


iſt Objection. 


the ſame will deſcend to his Heir at Law, who is the Detendant Rawlinſon's 
WEk 8 „ 

It will be Objected, That the Deviſe of the Bel. Tavern ſtands connected 

with the Clauſe which immediately precedes it, and that the Teſatrix 


hath thereby given her Right, Title and Intereſt in ſeveral 8 
| | 33 


iſt Anſwer. 


| 2d O bjeckion. 


2d Anſwer. 


Lai 


hold Eftates to her Son John; and if thoſe Words be conſidered as 


Tackt to the Bel-7avern, that Clauſe being ſo conſtrued, may paſs 


the Reverſion in Fee- ſimple to John, without adding the Word 
[ Heirs.) | 

To which it may be Anſwered, That the immediately preceding Clauſe 
relates only to the Leaſe-hold Eſtates, and there is no Colour for ſuch ſup- 
poſed Tacking or Connecting Part of that Antecedent Clauſe to the Deviſe 
of the Bell. Iavern, which is a ſeparate and independant Clauſe ; and ſuch 
Conſtruction is contrary to the Plain and Grammatical Senſe of the Words 
themſelves, by reaſon that the Words of and in are omitted when ſhe diſ- 


poſes of the Bell- Tavern, and it is 4 very harſh Expoſition of a Will to turn 4 


Paragraph into Nonſenſe, on purpoſe to avoid the natural and plain Signification 

of the Words, and that too in prejudice of an Heir at Law. Es 

It will be Objetted likewiſe, That unleſs ſuch Conſtruction be put 
upon the Will, che Deviſe of the Bell Tavern will have no Opera- 


tion; for John Billing ſin the Son, having an Eſtate Taile therein be- 


fore, to give him an Eſtate for his Life only was of no Avail, and to- 
tally a Ftuitleſs Bequeſt. 

To which it may be Anſwered, That to paſs Lands by a Will, there muſt 
be ſufficient Words in Writing to diſpoſe of the Eſtate, without regarding Things 
foreign to the Will it ſelf. If there be not Words, the Eſtate remains undiſpoſed 
by ben, and is left to the Diſpoſition of Law. Now it is plain, by the ſtrict 
Letter of the Will, an Eſtate for Life only paſſes to John Billing fly the Son, 
by the Deviſe to him of the Bell. Tavern; and theſe Words are not wholly uſe- 
leſs and ineffettual, ſince iſ there were any Slip or Defect in the former Settlement, 
they would operate, as a Confirmation of this Eſtate during his Life, and ſo bind 
the Heir at Law of the Teſtatrix from controverting the Title of John Billingſly 
the Son. It is likewiſe to be Conſidered, That this Bequeſt does operate 
upon the Leaſe-hold Part of the Bell Tavern, and ſo may have its full Effect 
that Way ; however, there being no Words in that Clauſe which deviſes the 
Beil. Tavern, that, in common Conſtruction of Law on a Will, can paſs a 
greater Eſtate than for Life, and it being an Eftabliſh'd Rule in Law, That 


an Heir ſball not be diſ-inherited by 4 Will without expreſs Words ſbewing the 


Teſtator's Intent to paſs the whole Inheritance. It is Humbly Conceived the 


Plaintiff hath a good Title, and that Judgment ought to have been given 


for him in the Courts below. 


WHEREFORE U is Humbly Hoped Tour 
Lorxpsnies will think fit to Reverſe the ſaid 
Fudgments of the Queen s-Bench and Exchequer- 
Chamber, and to give Judgment for the Plaintiff. 


SI. HARCouRT. 


St. JOHN BRODRICA 
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